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IN THE COURT OF ADDL. CHIEF JUDICIAL MAGISTRATE, TEZPUR 

  PRESENT: SRI KAUSHIK KUMAR SHARMA,  

ADDL. CJM, TEZPUR 

                                        G.R. Case No: 1992/11 

                                        u/s 279/338/304(A) 

                              State  of Assam……..Prosecution 

v. 

                Sri Budhendra Ch. Barman….……Accused 

Ld. Advocates: 

 For Prosecution……… Sri M. Das, Ld. Addl. P. P. 

For Defence…… Sri S.K Singh and associates, Ld. Advocates. 

Evidence Recorded on: 6.12.13, 26.3.14, 10.9.15, 8.3.16, 25.4.16, 
3.8.16, 17.11.16, 17.11.16, 10.4.17, 2.8.17 

Argument heard on: 24.08.17 

Judgment delivered on: 06.09.17 

                                                    J U D G M E N T 

1. The prosecution’s case, in brief, is that, on 15.9.11 at about 9-45 AM, 

when one magic vehicle bearing registration no. AS-12E-3399, was 

halted on traffic jam near Lokpriya Gopinath Bordoloy Girl College, one 

dumper vehicle bearing registration no. AS-12E-1863, coming at a high 

speed had knocked the magic vehicle from its backside. As a result, the 

passengers who were seated on the magic vehicle sustained grievous 

injuries. Out of the injured passengers, two of them, namely, Dilip Nath 

and Dipak had died. Hence the case 

2. The informant Sri Dehiram Nath had lodged the FIR on 15.9.11, at 

Kacharigaon out post. Thereafter, Tezpur PS case no. 1012/11, u/s 

279/338/304-A IPC was registered. After investigation, charges sheet has 

been filed u/s 279/338/304-A of IPC against the accused Sri Budhendra 
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Ch. Barman. Particulars of offence u/s 279/338/304-A of IPC have been 

read over and explained to the accused, to which he pleaded not guilty 

and claimed to be tried.  

3. The prosecution has examined altogether 11 (eleven) witnesses. 

Thereafter, prosecution has closed its evidence. The accused was 

examined u/s 313 of CrPC. Defence has not adduced any evidence.  

Heard arguments.   

4.  POINTS FOR DETERMINATION: 

a.  Whether the accused on 15.9.11 at about 9-45 AM,  had driven 

the dumper vehicle in such a rash and negligent manner on a public way so 

as to endanger human life and safety of others?  

b. Whether the accused had driven the dumber vehicle on the said date and 

time in a rash and negligent manner and had caused grievous injuries to 

some of the passengers who were travelling on the magic vehicle ?  

C.  Whether the accused person on the said date and time, while driving the 

Dumber vehicle rashly and negligently, had caused death of the passenger,  

namely, Dilip Nath and Dipak Nath, not amounting to culpable homicide by 

hitting the magic vehicle ?  

 

DISCUSSION AND DECISION BASED ON REASON: 

5. PW1, Sri Dehiram Nath has stated that he has lodged this case and he 

does not recognize the accused. The incident took place in the month of 

September, 2011 on NH No. 52 on Balipara approaching road near 

Kawaimari. He stated that at that time he was present in the house. He 

stated that he was informed by someone that at the time when his two 

(2) sons were proceeding on a magic, another vehicle hit the magic 

vehicle and as a result, one of his sons died in Tezpur Civil Hospital and 

another one died in G.M.C.H. He stated that he does not know when did 

the accident occurred and he did not see the incident. He stated that he 
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lodged the ejahar in the night of the incident. Ext. 1 is the ejahar and 

Ext. 1(1) is his signature.  

6. Defence has declined to cross-examine the witness.  

7. PW2, Sheikh Asif Ali has stated in his examination in chief that he neither 

knows the informant nor the accused. The incident took place in the year 

2011 at 9 AM on NH No. 52 in front of Mission Chariali College. He stated 

that he was present at the spot and Tata Magic vehicles were halted at 

traffic jam. At that time, one dumper vehicle driving at a high speed had 

hit the magic vehicle. As a result, causing damage of the vehicle as well 

as injuries of the passengers.  

8. In his cross-examination, he stated that he does not know the numbers 

of the two vehicles. He does not know who was driving the dumper 

vehicle. He stated that the said dumper vehicle was driven at a normal 

speed.  

9. PW3, Farooq Hussain, has stated in his examination-in-chief that he does 

not know both sides. The incident took place about three (3) years back 

at about 10 o’clock at Mission Chariali. He stated that at that time he was 

present in garage. There was traffic jam. One dumper vehicle had hit a 

magic vehicle from its backside. He stated that three passengers, who 

were clinging on the vehicle, had sustained injuries.  

10.  In his cross-examination, he stated that he does not know who had 

driven the dumper vehicle and the said vehicle was driven at a normal 

speed.  

11.  PW4, Sri Brinda Devi Sharma has stated in her examination-in-chief that 

she does not know Dehiram Nath and the accused. He stated that the 

incident took place on 15/09/2011 about 9-45  o‘clock. He stated that the 

incident took place on NH near Mission Charali Kanya College. At that 

time he was travelling on a magic vehicle proceeding towards to his 

office and there are other passengers also in that vehicle. He stated that 

at that time when the magic vehicle had stopped due to traffic jam, a 

dumper vehicle had hit the said magic vehicle from its backside. 

Thereafter, he became unconscious and she was taken to hospital, 
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thereafter, she came to know that there were fractures at three parts of 

her left leg bone and caused hard of hearing due to the accident. She 

also stated that at present she is undergoing treatment.  

12.  In her cross examination, she stated that she does not know the 

numbers of both the vehicles. She stated that on the day of incident, 

many truck vehicles and magic vehicles were plying on the road. She 

stated that still she is doing her service. She stated that she does not 

know which vehicle had driven by whom.  

13.  PW5, Sri Pabitra Bora has stated in his examination-in-chief that he does 

not recognize both the informant and the accused.  The incident took 

place about 5 years back at about 9-30 to 10 AM in the morning. He 

stated that on the day of incident, he was driving a magic vehicle 

proceeding towards Tezpur from Balipara and the magic vehicle had 

stopped near Girls College due to traffic jam at  Mission Chariali. At that 

time, a dumper vehicle driving at a high speed had hit his vehicle from its 

backside and as a result, two persons, who were clinging on the backside 

of his vehicle, they sustained grievous injuries. He also stated that one of 

the passengers who was seated inside the vehicle had sustained injury 

and he was present there. He stated that he made aware about the 

accident to his owner Sri Padma Kt. Baruah and he came to the place of 

occurrence and took him away. Thereafter, the police had brought the 

vehicle to the police station.  

14.  In his cross-examination, he stated that he does not know the number 

of the dumper veicle. He stated that on the day of occurrence, many 

magic vehicles were plying on the road, but there was only one dumper 

vehicle. He cannot say proper which dumper vehicle had hit the magic 

vehicle as he does not know the number of the dumper vehicle. He 

stated that on that road near the place of occurrence, many vehicles 

were stuck in the jam. He stated that the vehicles which were coming 

from his back, were at a normal speed. He stated that police recorded his 

statement, but he does not remember when his statement was recorded; 

probably it might be taken one day later of the day of occurrence. He 
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stated that he was unable to say the number of the dumper vehicle. He 

stated that he stated before police that the vehicle which had hit his 

vehicle was a dumper vehicle, but he does not know the number of the 

vehicle. He stated that as in his vehicle there were excess passengers, 

some of them were travelling by clinging on the vehicle. He denied the 

suggestion that the dumper vehicle was coming at a slow speed and as 

he halted the magic vehicle without giving any signal, the incident 

occurred. He stated that it is difficult to know more about numberless 

vehicle.  

15.  PW6, Smti Purnima Devi has stated in her examination-in-chief that 

informant is his father-in-law and he does not know the accused 

Bhudendra Barman. The incident took place in the year 2011. She stated 

that as per her information, the incident took place at around 8 to 9 AM 

in the morning. She stated that her husband was a professional driver 

and on the day of incident, he did not go to work. She stated that her 

husband went to his father-in-law’s house to bring rice from controller 

and he was accompanied by his elder brother and they were coming by 

travelling on a magic vehicle. She stated that one dumper vehicle had hit 

the magic vehicle near Mission Chariali near Girls College. As a result, her 

brother in law had died immediately and her husband was admitted to 

Tezpur Civil Hospital. She came to know about the matter about 4 PM in 

the evening. She stated that at the time when his husband was taken to 

GMCH, he died.  

16.  In her cross-examination, she stated that many dumper vehicles and 

magic vehicles ply on that road. She stated that it is hard to say, if the 

number is not known, that which dumber vehicle had hit the magic 

vehicle. She stated that she did not see the incident herself. She stated 

that police did not record her statement. Later on, she stated that police 

had recorded her statement after two (2) weeks. She denied the 

suggestion that there was no incident took place as told by her. 

17.  Sri Dhruba Deka, has stated in his examination-in-chief that he does not 

recognize the informant. He stated that he recognizes the accused as 
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they were colleague. He stated that he did not see the incident. He 

stated that the incident took place about 3 to 4 years ago in the morning 

time on NH at Mission Chariali, Tezpur. He stated that at the time of the 

incident, he was driving a JCB vehicle at Binduguri. He came to know 

over phone that dumper vehicle met with an accident. He stated that 

police called him to the police station and told him to put his signature 

on a paper. He stated that he put his signature at the time of enlarging 

the zimma of the dumper vehicle. Ext. 2 is the zimmanama and Ext. 2(1) 

is his signature.  

18.  In his cross-examination, he stated that he did not see the incident. He 

stated that he has no personal knowledge regarding where did the 

incident take place and how did it occur. He stated that he does not 

know for whose fault the incident had occurred. He stated that except 

taking his signature by the police, he was not being asked anything by 

police. He stated that at the time of taking his signature, the Ext. 2 

zimmanama was blank. He stated that police did not let him know as to 

why did his signature being taken.  

19.  PW8, Sri Padma Kt. Baruah has stated in his examination-in-chief that 

he does not recognize both the informant and the accused. He stated 

that he will not be able to recognize the accused even if he sees him. 

The incident took place in the year 2011 at about 9-30 Am in front of 

Mission Chariali Girls College at NH-37. He stated that at the time of the 

incident, he was present in his house. He stated that the driver of his 

magic vehicle, Pabitra Bora informed him over phone that his vehicle had 

met with an accident. After getting the information, he immediately 

rushed to the place of occurrence and his driver let him know that due to 

traffic jam, his magic vehicle stopped on the road. At that time, one 

dumper vehicle coming at a very high, had hit his vehicle from its 

backside. As a result of that collision, his vehicle caused damage as well 

as sustained injuries of the passengers who were travelling on his 

vehicle. He stated that before he reached to the place of occurrence, 

they were taken to the hospital. He stated that police had seized the 
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documents of this vehicle. He had put his signature on the zimmanama. 

Ext. 3 is the zimmanama and Ext. 3(1) is his signature. Thereafter, the 

vehicle as well as the documents of the vehicle had taken in his zimma. 

Ext. 4 is the zimmanama and Ext. 4(1) is his signature. He stated that he 

does not know the number of the vehicle which had hit his vehicle. He 

stated that he did not see the incident. He stated that many magic 

vehicles and dumper vehicles were plying on that road. He stated that if 

one does not know the number of the vehicle, one cannot say which 

vehicle had caused the accident. He stated that who are the driver and 

the owner of the dumber vehicle. He stated that he has no personal 

knowledge about the accident.  

20.  PW9, Dr. B.M. Das has stated in his examination-in-chief that 16.9.11 at 

10-40 AM he was working in Kanaklata Civil Hospital as SDM&HO. At that 

time, vide reference of Kacharigaon outpost, GD entry no. 340, dated 

16.9.11, identified by UBC 453, Asat Ali Bhuyan, he did post mortem 

examination over the dead body of Dilip nath, S/o- Dehiram Nath. On 

examination, he found : i) compound both bone fracture, left leg, lower 

1/3rd, ii) compound both fracture, right leg upper 1/3 and iii) sharp cut 

injury over left side of the scalp, 2 inch x 1 inch x inch size, with fracture, 

left parietal bone, intracranial hemorrhage, is found over left cerebrum. 

Injuries are anti-mortem in nature. In his opinion , cause of death is due 

to hemorrhage shock , sustained by the deceased as a result of multiple 

grievous injury. Ext. 5 is his postmortem report and Ext. 5(1) is his  

signature and Ext. 5(2) is the signature of Jt. Director of Health Services, 

Sonitpur, which is known to him.  

21. In his cross examination, he stated that injuries led to hemorrhage 

shock, which led to death. He stated that he has found the injuries 

during postmortem examination.  

22.  PW 10, Dr. Satyajit Bora, in his examination in chief has stated that on 

15/09/2017, at 3:30 PM, he has examined Smti Binda Devi Sarma , 52 

years old female , W/o – Lt Dimbeswar Sarma of Niz-Haleswar, P.O. 

Haleswar , Dist. Sonitpur , who has come to him with an injury of her left 
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leg, sustained at around 9:30 AM on the same day. He stated that on 

examination , he found long oblique lower third fracture of left tibia, with 

segmental fracture , middle third left fibula ( both are leg bones). He 

stated that in his opinion, the injury was of recent onset, possibly due to 

some blunt trauma and it was a grievous injury. He stated that he has 

issued a injury report on requisition from Kacharigaon OP , vide GDE no. 

1012/11 . Ext. 6 is his report and Ext. 6(1) is his signature. 

23.  Defence has declined to cross-examine the witness. 

24.  PW11, Smti Kumari Devi, in her examination in chief has stated that the 

informant is her husband. She stated that she does not know the 

absentee accused. She stated that the incident took place 7 years ago. 

She stated that at the time of incident, she was present in temple. She 

stated that she was being informed over phone about the accident of her 

two sons namely, Dipak Nath and Dilip Nath. She stated that she does 

not know who had informed her. She stated that she along with his 

husband came to the Tezpur Civil Hospital. She stated that Dilip Nath has 

died in civil hospital and Dipak Nath was referred to Guwahati Medical 

but he died there. She stated that she does not know how the incident 

took place.  

25. In her cross examination, she stated that she did not see the incident 

herself and did not know for whose fault the incident took place.  

 

Appreciation of Evidence  

26.  It is apparent from the evidence of the PWs that the incident had 

occurred in a traffic jam, near Mission Chariali, on National Highway, 

when the dumper vehicle had hit a Magic vehicle from behind, when the 

Magic vehicle had stopped in the traffic. 

27. In order to ascertain, whether the driver of the dumper was driving the 

vehicle in a rash or negligent manner, various factors need to be 

considered. The evidence of PW2, who has claimed to have been present 

at the spot, gives a confusing picture, which could not be dispelled by 

the prosecution. He has stated in his examination in chief, that the 
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dumper coming at a high speed, had hit the Magic vehicle. But in his 

cross examination, he stated that the dumper was being driven at a 

normal speed. However, if the evidence of PW3, is considered, then the 

view that the dumper was at a normal speed, becomes more plausible, 

because he has also stated that the dumper was at a normal speed.  

28. PW4, who is one of the passengers, travelling in the Magic vehicle, did 

not state in his evidence that he had seen the incident. All he has stated 

that when the Magic vehicle stopped at the traffic jam, the dumper had 

hit it from behind, leading to fracture of his leg bone. His evidence does 

not prove that the driver of the dumper was driving the vehicle in a rash 

or negligent manner.  

29. PW5, the driver of the Magic vehicle, in his evidence has stated that the  

dumper came from behind at high speed and had hit his vehicle. But, he 

has also stated that the vehicles which were behind his vehicle, were 

coming at a regulated speed. Hence, it seems that he has contradicted 

himself. Moreover, there is nothing in his evidence as to how he could 

see, the dumper was coming at a high speed, when he was facing in the 

front side.  

30. The evidences of PW6, PW7, PW8 and PW11, are based on what had 

been reported to them. They have clearly mentioned in their respective 

testimonies that they did not see the incident. Hence, their evidentiary 

value in proving the guilt of the accused is low. Likewsie,PW9 and PW10. 

are medical officers, who had treated the injured persons and conducted 

post mortem on one dead body. Hence, their evidence do establish the 

fact of injuries and death, resulting from the incident, but that itself, 

does not prove the guilt of the accused.   

31. The accused was charged u/s 279/338/304A of IPC. In all these 

offences, one of the essential ingredient is rash or negligent act. As it is 

clear from the above discussion, the prosecution could not establish the 

fact that the accused was driving the dumper, in such a manner, as not 

to pay any regard to the traffic at that time and caused the collision. It is 

not clear as to whether the dumper was being driven at high speed or 
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not. Though the fact of collision from the backside of the Magic vehicle 

was not in dispute, but that fact, by itself, does not prove that the 

accused was rash or negligent in his driving. The principle of res ipsa 

loquitur ( as things speak for itself) is not applicable in such offences.   

 

32.  In the light of the evidence, I am of the view that the prosecution could 

not prove that the accused had driven the dumper in a rash and 

negligent manner.  

33. Hence, the offence u/s 279/338/304(A) is not attracted against the 

accused person and hence, the accused person is acquitted from the said 

charges and is set at liberty forthwith.  

34. The judgment is pronounced in the open court on this 06th of September, 

2017, in the presence of both sides. The judgment is prepared under my 

hand and seal of this Court. 

35. The bail bond shall remain operative till 6 months from the date of this 

order and shall stand cancelled after the expiry of 6 months. 

36.  The case is, accordingly, disposed of. 

 

 

                                                       

 (K.K. Sharma) 
                                               Addl. CJM, Sonitpur, Tezpur 
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LIST OF DOCUMENTS EXHIBITED BY THE PROSECUTION: 

Ext1: FIR.  

Ext2: Zimmanama.   

Ext.3: Seizure List.  

Ext.4: Zimmanama. 

Ext.5: Postmortem Report.  

Ext.6: Injury Report.  

                                  

                                        (K.K. Sharma) 

                                            Addl. CJM, Sonitpur, Tezpur 

 

 

 

 


